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Attaining Reasonable Certainty in Economic Damages
Calculations (Part III of III)
The purpose of this articleâ€”the third of three (Part I and Part II) on this topicâ€”is to
provide the reader with an understanding of Chapter 3 (What Constitutes Best Evidence) of
the 2018 Practice Aid as well as certain other publications containing a body of knowledge
on the best evidence to support economic damages in a court of law. Prior articles dealt
with Chapter 1 (Revenue and Growth Rates) and Chapter 2 (Costs) of the 2018 Practice Aid
and related topics.

In 2015, the American Institute of CPAs (AICPA) Forensic and Valuation Services (FVS) issued
a practice aid entitled, â€œAttaining Reasonable Certainty in Economic Damages
Calculationsâ€. That publication added to the body of knowledge available to experts
calculating lost profits and other forms of economic damages.

In November 2018, the AICPA FVS updated the practice aid, also entitled, â€œAttaining
Reasonable Certainty in Economic Damages Calculationsâ€ (hereafter, the 2018 Practice
Aid) further adding to the body of knowledge. The 2018 Practice Aid was updated after the
AICPA decided that case law research may yield additional topics worth presenting.
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The purpose of this articleâ€”the third of three on this topicâ€”is to provide the reader with
an understanding of Chapter 3 (What Constitutes Best Evidence) of the 2018 Practice Aid as
well as certain other publications containing a body of knowledge on the best evidence to
support economic damages in a court of law.[1] Prior articles dealt with Chapter 1 (Revenue
and Growth Rates) and Chapter 2 (Costs) of the 2018 Practice Aid and related topics.

AICPA FVS practice aids are prepared by AICPA staff and volunteers and do not reflect AICPA
positions, nor establish standards or preferred practices. The AICPAâ€™s position is the
practice aids provide illustrative information on the subject matter. The author is both an
AICPA and NACVA member and notes in certain of his expert reports, where applicable, that
the work performed was guided by the AICPA Standards and Practice Aids; the Litigation
Services Handbook, The Role of the Financial Expert, Sixth Edition, Roman L. Weil, Daniel G.
Lentz, and Elizabeth A. Evans (the Weil Text); and the Comprehensive Guide to Lost Profits and
Other Commercial Damages, Fifth Edition, Nancy J. Fannon and Jonathan M. Dunitz (the
Fannon Text).

The concepts of reasonable certainty and best evidence are inextricably interconnected. [2]
Evidence is a critical factor to consider when Courts determine whether an expertâ€™s
opinion is reasonably certain.[3] There are no universally accepted criteria or requirements
about what constitutes best evidence.[4] Like reasonable certainty, best evidence is
predicated entirely on the specific facts and circumstances of each case.[5]

Best evidence, as it concerns reasonable certainty and economic damages, was discussed in
the Sunward case[6] as follows:

A reasonable basis for computation and the best evidence which is obtainable under the
circumstances of the case, and which will enable the jury to arrive at an approximate estimate of
the loss, is sufficient.

While the damages may not be determined by mere speculation or guess, it is enough if the
evidence shows the extent of the damages as a matter of just and reasonable inference, although
the result be only approximate.

However, the plaintiff must establish his damage by the most accurate basis possible under the
circumstances. He must produce the best evidence reasonably obtainable.

Chapter 2 of the 2018 Practice Aid analyzed more than twenty instances where Courts
addressed the issue of reasonable certainty and/or best evidence in economic damages
cases. These cases study plaintiffsâ€™ claims that used the best evidence to support their
economic damages claims and the Courtâ€™s decisions whether they have or have not
done that. The balance of this article attempts to extract the most salient â€œtakeawaysâ€
from a few of these cases.[7]

In Eastern Fireproofing,[8] the Court stated:
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â€œ[A] plaintiff may not conjure up favorable estimations and hold back more solid but less
favorable evidence otherwise available. And the admissibility of a particular class of evidence will
depend, to a degree, upon the availability of less speculative evidence. On the other hand, there is
no rule of law that only the best available evidence may be used. This would necessarily imply a
determination of what class of evidence is best and it seems that such a determination cannot be
made without infringing on the proper function of the jury as the finder of fact.â€

In Bigelow,[9] the Court concluded there was evidence to support a verdict for damages on
at least one theory on which the case was submitted to the jury and, in so doing, did not
imply the verdict could not be supported on some other theory. The question for the Court
was not whether one class of evidence was better than another but whether each is
adequate itself to support a finding based upon it.

The 2018 Practice Aid explains[10] the relevant historical financial data preceding
defendantâ€™s alleged bad act may often be the starting point for analysisâ€”for example,
the use of a before-and-after approach to calculate lost profits requires the expert to
compare plaintiffâ€™s revenues, costs, and profits in the period leading up to the alleged
breach to the damage period. “The before-and-after method is probably the most reliable
method for proving lost profits as damages. Courts in nearly every jurisdiction have
endorsed its use.”[11]

Generally, lost profits experts should consider whether factors other than the
defendantâ€™s alleged bad act caused changes between the pre-damage and post-damage
period. Such an analysis could not typically be done without some consideration of the
underlying historical financial data.[12]

In Travellers,[13] plaintiff entered into a joint venture agreement for the mass marketing of
tours. The Court concluded[14] the statistical evidence presented at trial to establish
damages was of the same type used and relied upon by the parties in conducting their own
businesses, the ratio analysis relied on figures derived from the litigantsâ€™ historical
relationship, the ratio analysis was a technique recognized and used in the industry, and
was of the same type of data relied on by the litigants in their businesses. The Court found
Travellers use of the same type of data used historically by management to make operating
decisions to be persuasive.

The 2018 Practice Aid discusses how[15] the availability of relevant third-party market data
may assist the expert establish elements of a lost profits claim with reasonable certainty
while contradictory market data may be effectively used to demonstrate flaws in opposing
partyâ€™s analyses. In Alaska Rent-A-Car, plaintiffâ€™s expert compared defendantâ€™s
operating results to a non-party with similar characteristics and assumed defendant would
have performed much like the non-party.
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The Court[16] explained while it must assure expert testimony is relevant and rests on a
reliable foundation, it is not required to exclude expert opinions merely because they are
impeachable. Defendant had not challenged plaintiffâ€™s expert’s general methodology,
instead challenging the expertâ€™s testimony in using the non-party as the comparator;
using a general rather than a specific geographic market; and extrapolating from a smaller
market to a larger market. The Court ruled the claims challenged the weight of the
testimony, not its admissibility, and found plaintiffâ€™s expert used contemporaneous
market data as a benchmark.

The 2018 Practice Aid noted[17] while, ideally, when attempting to establish lost profits with
reasonable certainty, the expert would identify each specific sale lost as a result of
defendantâ€™s actions, in most cases, this information was not available. The expert may
have to develop damage calculations and rely on multiple sources of information and
alternative damages methodologies. In Great Lakes Bus,[18] plaintiffsâ€™ expert concluded
plaintiff earned revenues in every year, market demand existed and there was no need to
reference lost contracts or specific lost customer sales data to estimate revenues plaintiff
would have earned while its equipment was inoperable. The Court believed the historic
revenue trend and that the market was experiencing increased demand and reduced
supply and, but for defendantâ€™s conduct, the equipment would have earned revenue
while its equipment was inoperable.

The 2018 Practice Aid explained the calculation of lost profits may require the expert to
project what profits would have been earned by the plaintiff but for the defendantâ€™s
alleged bad acts.[19] Courts have found contemporaneous projections prepared by the
parties prior to litigation may be more persuasive than projections prepared solely for the
purposes of litigation. In Lambert,[20] a damages expert calculated lost sales by taking the
difference between actual net sales in specific years and the base case projections for those
years prepared by the CFO. The Court found these projections were reasonable estimates
but for the disruptions.

Compare that to Mosaid Techs. Inc. v. LSI Corp., 2014 WL 807877 (D. Del. Feb. 28, 2014)[21]
where the support for the expertâ€™s opinion also came from pre-litigation projections
prepared without contemplating litigation. However, in this case, while the document was
the basis for the expertâ€™s analysis and testimony, the expert did not independently verify
the assumptions contained in the pre-litigation projections. The Court concluded these pre-
litigation projections were not the best evidence due (in large part) to the expertâ€™s lack of
knowledge and due diligence regarding the projections.[22]

The 2018 Practice Aid clarified[23] while experts typically consider available information
relevant to the reasonableness of the assumptions used in damages calculations, evidence
of contradictory statements made by plaintiff prior to the litigation can be a fruitful basis for
expert cross-examination. Experts who only consider facts that support their opinions,
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ignoring those to the contrary, may cause the Court to view the expertâ€™s analysis and
opinions unfavorably. In Alaska Pulp,[24] the Court found statements made by the plaintiff
outside of the litigation to be in conflict with claims made in litigation, and the many
statements made by plaintiffâ€™s management more persuasive than the testimony
offered by the expert.

The 2018 Practice Aid explained[25] surveys used to establish consumer preferences may be
relevant to establishing lost profits and the results may be useful to the damages expert
(even though a survey expert may plan or conduct the survey) provided the survey is
designed and conducted in accordance with accepted standards. The expert needs to
carefully consider how the information will be used to ensure that the data sample is large
enough. In Apple v. Motorola,[26] plaintiffâ€™s damages expert expressed an opinion based,
in part, on a contemporaneous consumer survey conducted by defendant prior to the
litigation. The Court found[27] the methodology to be problematic, concluding that, outside
of the litigation context, plaintiffâ€™s expert would have conducted a different survey than
the survey used.[28]

The 2018 Practice Aid[29] described how Courts often find contemporaneous transactions
probative in establishing damages, and the Schonfeld[30] case has been cited in a number
of opinions. In that case, the Court found contemporaneous transactions provide more
reliable evidence of damages than projected lost profits. In other cases, the availability of
contemporaneous data was found to add to the credibility of the expertâ€™s analysis,
provided they reflected legitimate armâ€™s-length transactions.

The 2018 Practice Aid[31] noted experts sometimes face a problem with a large magnitude
of transactions to be examined, and some experts use statistical sampling procedures
applying the results to the broader population of data. In Commonwealth,[32] the Court held
that plaintiffâ€™s expert based his analysis on an inadequate sample size. The Court found
the expertâ€™s analysis of other factors not supported by hard numerical data and
attributed little weight to plaintiffâ€™s expertâ€™s damages model.

The 2018 Practice Aid explained that[33] multiple regression analysis may be useful to
establish various elements of a damage calculation with reasonable certainty and its
omission (without an appropriate alternative) may leave the Court with a lack of credible
evidence.[34] Like any analytical approach used by an expert, the expert should understand
how to correctly perform a regression analysis and to be careful to avoid common errors
that could invalidate its results.[35] In Zenith,[36] the Court criticized the expert for not using
regression analysis (or some other scientific methodology).  

The 2018 Practice Aid provided[37] that damages experts may be retained because of the
knowledge, information, and expertise they have developed, including experience related to
the subject industry. This information may include proprietary data, financial models, and
methodologies that the expert considers to be trade secrets. In Emerald Casino,[38] the
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Court rejected the expertâ€™s analysis as unreliable. Among other things, the expert relied
upon proprietary data and methodologies that could not be tested or replicated by the
Court. Reliance by the expert on proprietary data that cannot be examined by opposing
party and/or not subject to peer review may present admissibility challenges even if the
underlying analysis is sound.[39]

The 2018 Practice Aid explained[40] the expert is frequently provided information by the
parties that may serve as the foundation for the damages calculation and its underlying
assumptions. The expert must determine the extent to which the information can be relied
on and the need to test its reasonableness. Courts have been divided on the expertâ€™s
reliance of information supplied by the parties. Some Courts hold an expert to a higher
standard, demanding independent corroboration of material facts and assumptions,
whereas others have concluded that such reliance will be subject to cross-examination and
it is simply a matter of the weight accorded by the trier of fact.[41] Because the use of such
information may form the basis of a Daubert challenge and/or rigorous cross-examination,
experts should consider the nature and extent of the evidence available and assess its
reliability based on the facts and circumstances of each case.

In TK-7 Corp.,[42] plaintiff expert testimony almost exclusively relied upon a market study
authored by an individual who failed to testify. The Court found plaintiff failed to present
evidence establishing the sales assumed by expert and â€œ[t]he fact that [Expert] relied
upon the report in performing his calculation of lost profits did not relieve the plaintiffs
from their burden of proving the underlying assumptions contained in the report.[43] The
expert should understand how counsel intends to introduce facts or data that the expert
will rely upon.

The 2018 Practice Aid discussed[44] the existence of records prepared by third parties (cost
estimates, bids, or proposals) with no interest in the outcome of litigation may provide
useful information for the damages calculation. Generally, the burden of proof lies on the
party introducing the documents, especially if the author will not be available to testify. If a
party fails to appropriately lay a foundation at trial, such documents may be found
inadmissible at trial, potentially compromising the expertâ€™s ability to establish damages
to a reasonable certainty. In BP Amoco,[45] defendant relied on written repair cost estimates
provided by third parties. Plaintiff challenged these estimates, arguing that such records
failed to qualify for the business records exception to the hearsay rule.

The Weil Text quotes[46] noted that Section 352 of the Restatement (Second) of Contracts
(1981) states: â€œDamages are not recoverable for loss beyond an amount that the
evidence permits to be established with reasonable certainty.â€ The Weil Text continues to
note that while all Courts require reasonable certainty for the award of damages, no single
measure of reasonable certainty exists, and individual Courts have all issued their own
opinions as to the nature of reasonable certainty.
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The Fannon Text[47] provides another view of how the expert may look at the question of
reasonable certainty in economic damages calculations. The Fannon Text suggests thinking
of the Court as operating on two levels: the decision-making level and the opinion-writing
level[48] as follows:

On the decision-making level, the court decides whether the claimant has presented sufficient
proof. On this level, the judge decides whether it is fair to award this much money on the basis of
this much proof. If it is, he or she decides that the lost profits have been proven with reasonable
certainty; if it is not, she decides that they have not been proven with reasonable certainty. On the
opinion-writing level, the judge does not explain the intuitive processes that led him or her to the
decision. Instead, the judge seeks authority that makes it seem as if the decision was a foregone
conclusion. When lost profits are at issue, there is an abundance of authority to support
whichever decision the court makes. â€¦ there are many contradictory rules, and the opinion
writer can choose those that support his or her conclusion, making it seem as if the issue was
never in doubt and often giving the impression that a single factor made the outcome inevitable.

Michael D. Pakter has more than 40 years of experience in accounting and forensic accounting,
business economics and investigations in numerous industries and diverse engagements,
including more than 20 years of experience in economic damages and business valuations. He
has submitted expert reports in several jurisdictions and testified in arbitrations, regulatory
proceedings and litigated disputes. State, Federal and Bankruptcy Courts, as well as arbitral
bodies, have recognized him as an expert in accounting, financial analysis, forensic accounting,
economic damages, business valuation and business economics.

Mr. Pakter is a Certified Public Accountant, registered in the State of Illinois. The AICPA has
recognized him as additionally Certified in Financial Forensics and Management Accounting. He
earned the NACVA Certified Valuation Analyst designation having completed its business
valuation specialty program and its Master Analyst in Financial Forensics designation having
completed its business and intellectual property damages specialty program.

The Association of Insolvency and Restructuring Advisors has awarded him its Certified Insolvency
and Restructuring Advisor and its Certification in Distressed Business Valuation. He is a Certified
Fraud Examiner and a Chartered Accountant with undergraduate academic education in
accounting, auditing, commerce and business economics.

Mr. Pakter can be contacted at (312) 229-1720 or by e-mail to mpakter@litcpa.com or
www.litcpa.com.
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